COMMONWEALTH OF KENTUCKY

FAYETTE CIRCUIT COURT
FOURTH DIVISION
Civil Action No. 20-CI-00332
filed electronically

HAYNES PROPERTIES, LLC, et al. PLAINTIFFS
V.

BURLEY TOBACCO GROWERS

COOPERATIVE ASSOCIATION, et al. DEFENDANTS

Settlement Class Counsel’s Report re
Collection of TAGS Fee Debt through Offsets to Distributions

Settlement Class Counsel, Katherine K. Yunker and Jason R. Hollon, hereby provide the
following report detailing the collection of over $115,000 in TAGS fee debt owed to the Co-op,
in accordance with provisions of the Stipulation and Agreement of Partial Settlement that were
approved without modification in the 7/28/21 Amended Opinion and Order Approving Partial
Settlement. Class Counsel state as follows:

1. Among the proposed settlement provisions approved without modification were
requirements of the Stipulation and Agreement of Partial Settlement 9 4.1.c.xii and 4.1.j, that
the Dissolution Committee provide a list of Class members “that owe accrued, but unpaid TAGS
fees to the BTGCA™ and that such TAGS fee debts be deducted from distributions made to those
Class members and “revert back to the Settlement Administration Account for re-distribution to
the Settlement Class.”! TAGS fee debts of Class members thus would be collected through off-

set and added to the dissolution proceeds.

! The individual notice about the proposed class action settlement mailed December 1, 2020, and FAQ #7
of the website maintained by the Settlement Administrator contained the following statement: “A settle-
ment class member that presently owes the Co-op for unpaid Tobacco Administrative Grading Service
(‘TAGS’) fees will have the amount of the TAGS fees owed deducted from his, her, or its initial distribu-
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2. From 2012 through 2020, the Co-op had a business/billing agreement with the
USDA’s Agricultural Marketing Service (“AMS”) relating to tobacco inspection and grading ser-
vices offered by AMS to burley and flue-cured tobacco producers and manufacturers. Pursuant
to the agreement, the Co-op established a Tobacco Administrative Grading Service (“TAGS”)
program to handle administrative and billing tasks for the services AMS offered. In turn, the Co-
op contracted with AgWin Group, LLC (“AgWin”) to operate the TAGS program, including bill-
ing growers the per-pound-inspected TAGS fee. One to 1.5 cents (1.0-1.5¢) per pound inspected
was due from the Co-op to AMS regardless of whether or when the growers paid the TAGS fee;
the contract between AgWin and the Co-op then provided for an allocation between them of the
remainder of the TAGS fees collected. AgWin charged a 1% per month fee in interest on delin-
quent TAGS fee accounts, and would not schedule a TAGS fee debtor for inspection/grading ser-
vices on a current crop until the delinquent TAGS fee debt was paid.

3. In December 2021, the Co-op and AgWin agreed to a division of the uncollected
TAGS fees owed and interest accrued thereon as of the end of October 2021, with the right to
collect and retain 100% of such TAGS fee debts going to:

e the Co-op — for growers “included in the BTGCA liquidation program’;
e AgWin — for growers “not included in the BTCGA liquidation program.”
AgWin was also to provide the Co-op with a listing of all burley accounts receivable, and to stop
all interest/fee charges as of October 30, 2023.
4. Prior to the first mailing of the initial dissolution distribution on December 15,

2021, Class Counsel received an AgWin-prepared spreadsheet listing burley growers’ delinquent

tion share payment. Like other Co-op assets, these TAGS fee amounts will be added to the pool of net
assets and paid out to settlement class members in the next payment.”
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TAGS fees and accrued interest as of October 30, 2021. The spreadsheet listed name, address,
and total owed; tax I.D. numbers (TINs) were not available, and there were at least three sets of
debts separately listed but owed by evidently the same person. The AgWin spreadsheet listed
234 TAGS fees debts, totaling $232,873.39 — an average of $1008.11 each, with a median debt
of $475.87. Individual debts ranged from $11,170.91 to $3.77. The listed debtor addresses were

from five (5) states:

Indiana 3
Kentucky 191
Ohio 4
Tennessee 34
Virginia 2

Kentucky addresses included the three obviously duplicate debtors, the largest and smallest
TAGS fees owed, and totaled $183,107.27 of debt.

5. Class Counsel identified 91 of the listed debtors as Class members qualified and
eligible for distributions of Co-op net dissolution proceeds, and thus who could have their distri-
butions offset to collect the listed TAGS debt. These 91 Class members owed $119,418.03 in
total; debts with Kentucky addresses (which included two duplicate sets) totaled $106,930.09.
Individual debts ranged from $11.49 to $11,170.91, with a median TAGS debt owed of $751.77.

The debtor addresses were from four (4) states:

Indiana 1
Kentucky 84
Ohio 2
Tennessee 4

The three Class members identified with the greatest debts — herein referred to as Growers X, Y,

and Z (all with Kentucky addresses) — respectively owed $11,170.91, $7,646.15, and $7,410.12.
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6. As Class Counsel arranged for the initial distribution of $5670 each (in four mail-
ing groups) and the second distribution of $3630 each, the Settlement Administrator was sent a
list of Class members identified as TAGS debtors, their Notice I.D.s, names, and addresses, and
the respective amount to be offset against the distribution. The debtor Class member would then
be issued a check that was net of the listed TAGS fee debt. The check stub for the initial distri-
bution included the following statement:

Note that if the amount of your check is less than $5670.00, then TAGS fees owed
to the Co-op have been deducted from the payment to you.

(The check stub in the second distribution referred to an amount less than $3930.00.) This pro-

vided notice to those identified as owing TAGS fees that there had been a deduction, why, and
(implicitly) of what amount.? No offset Class member has contacted the Class Counsel team to
question either that TAGS fees were owed or the amount owed.

7. The TAGS fee debts of Growers X, Y, and Z were greater than the initial distribu-
tion of $5670 and so they were not issued a check in that distribution. Instead, Class Counsel
sent them each a letter explaining that they were being credited with the full distribution as a re-
duction to TAGS fees owed and stating how much remained owing by each. The letter also de-
scribed the source of the information about TAGS fees owed and provided contact information
for AgWin. Growers Y and Z received reduced checks for the second distribution; however,
Grower X has yet to receive a check, and has been sent a letter at each applicable distribution to
state the credit given and how much remains to be offset for his debt. Through the October 2023

distribution to electing members from the special Fund, Grower X has had $10,053.89 of TAGS

? In addition, updates to the website homepage while the initial distribution was being made included a
listing of Notice I.D.s for those who had been issued checks, on which “a (T) by a Notice I.D. means that
TAGS fees were subtracted for that individual.”
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debt offset. Although it is anticipated some amount of the original debt will remain un-offset
after the final dissolution distribution, Grower X has already paid 90% of his TAGS debt.

8. Statistics for the TAGS fees collected in each distribution, including the number
of debtors and cumulative remaining TAGS debt to be collected from those debtors at each stage

are as follows:

Distribution TAGS | Collected Remaining
debtors debt (cum.)
1st dissol’n (2021-22) 88 107,771.67 9217.18
2nd dissol’n (11/9/22) 6 10,075.45 1570.91
spec’l Fund (10/26/23) 1 453.89 1117.02
TOTAL to date 91 $118,301.01 $1117.02
9. Funds to enable payment of the full amount to all eligible, qualified Class mem-

bers were transferred to the Settlement Administrator for each distribution. The offset amounts
for TAGS fees were not paid out to the respective debtors and remained in the Settlement Ad-
ministrator’s Qualified Settlement Fund. This follows the process specified for unpaid TAGS
fees in 4 4.1.j of the Stipulation and Settlement Agreement, that “the Settlement Administrator ...
deduct from such ... respective distribution the amount owed ... for such unpaid TAGS fees, and
all TAGS fees so debited ... shall revert back to the Settlement Administration Account for re-
distribution to the Settlement Class.”

10. The remaining, un-offset TAGS debts on the AgWin listing total $113,455.35; un-
collected debts range from $10,675.53 to $3.77; the median such debt is $368.72. Thus, the un-

offset debts skew lower than those collected through offset. In addition, the un-offset debts are a
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majority of the debt listings with non-Kentucky addresses — 67% of the Indiana, 50% of the
Ohio, 88% of the Tennessee, and 100% of the Virginia listings.

11. It is Class Counsel’s position that the 91 Class members identified among the
TAGS debtors on the AgWin listing and whose distributions have been offset for TAGS fee debt
are all “included in the BTGCA liquidation program” and thus the Co-op is entitled to retain
100% of the fees collected through offset and does not owe any portion of those fees to AgWin.
It is also Class Counsel’s position that — excepting only an offset as to Grower X for the amount
in the final distribution of dissolution proceeds — nothing further is due to the Co-op from any
of the 91 offset Class members and all 91 should be treated as having no further balance due on
the listed TAGS fee debt (including Grower X after all the distributions have been made).

12. It is Class Counsel’s position that the un-offset debt in the AgWin listing is of
growers “not included in the BGTCA liquidation program”, i.e., debtors who are not qualified
and eligible to receive a share in the Co-op’s dissolution proceeds; if so, it is AgWin (not the Co-
op) that has the right to collect and retain 100% of each such debt. In the alternative, for any in-
dividual un-offset debt in the AgWin listing which the Co-op is entitled to collect and retain, it is
Class Counsel’s position that the costs of attempted collection on behalf of the Co-op would out-

weigh any possible or probable recovery.

Respectfully submitted,

/s/ Katherine K. Yunker

Katherine K. Yunker (KBA # 79592)
Jason R. Hollon (KBA # 96148)
MCBRAYER PLLC

201 E. Main Street, Suite 900
Lexington, KY 40507-1361

(859) 231-8780

Settlement Class Counsel
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Filed

Filed

20-CI-00332  12/08/2023 Vincent Riggs, Fayette Circuit Clerk

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was served this 8th day of

December 2023, upon counsel via the e-filing system and electronic mail and upon unrepre-

sented persons via first class U.S. Mail, postage prepaid, as shown on the attached Service List.

/s/ Katherine K. Yunker

Settlement Class Counsel
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Kevin G. Henry

Charles D. Cole

STURGILL, TURNER, BARKER & MALONEY PLLC
333 West Vine Street, Suite 1500

Lexington, KY 40507
khenry@sturgillturner.com
ccole@sturgillturner.com

Courtesy Copy (emailed):
Hon. Julie Muth Goodman
c/o Joseph Guthrie
josephguthrie@kycourts.net

W. Henry Graddy, IV
Dorothy T. Rush

W.H. GRADDY & ASSOCIATES
137 N. Main Street
Versailles, KY 40383
hgraddy@graddylaw.com
dtrush2@gmail.com

John S. Friend

FRIEND LAW, PSC

908 Minoma Ave.
Louisville, KY 40217
johnny@friendlawky.com

J.B. Amburgey
P. O. Box 47
Means, KY 40346

David Barnes
768 Bowman Mill Road
Berry, KY 41003

Jacob Barnes
1088 Bowman Mill Road
Berry, KY 41003

Robert E. Barton

Barton Bros. Farm

4095 Huffman Mill Pike
Lexington, KY 40511

Ben Clifford
2459 Ky. Hwy. 1284 E
Cynthiana, KY 41031

Lincoln Clifford
Ky Hwy 1284 E
Cynthiana KY 41031

Wayne Cropper
5350 Raymond Road
Mayslick, KY 41055

Josh Curtis
1402 KY Hwy 1940
Cynthiana, KY 41031

George M. Darnell
1593 Grays Run Pike
Cynthiana, KY 41031

Jennifer Darnell
248 Gray Lane
Cynthiana, KY 41031

Brent Dunaway
1547 KY Highway 1054 N
Berry KY 41003

William David Furnish
1320 Highway 982
Cynthiana, KY 41031

Leonard E. Gilkison
345 Calloway White Road
Winchester, KY 40391

Bill G. Hall
P.O.Box 117
Means, KY 40346

Dudley Wayne Hatcher
648 Hood Rd.
Morgantown, KY 42261

Steve Lang
703 Gray Lane
Cynthiana, KY 41031

Berkley Marks
5399 Paris Pike
Mt. Sterling KY 40353

Bruce Quarles, Steven
Quarles, Travis Quarles
10570 Owenton Road
Frankfort, KY 40601

Jerry Rankin
4540 Perryville Road
Danville, KY 40422

Richard Sparks
1499 Thatchers Mill
Paris, KY 40361

Jarrod Stephens
504 Commonwealth Lane
Cynthiana KY 41031

Addison Thomson
2224 Mt. Vernon Park
Cynthiana, KY 41031

William A. Thomson
1809 Mt. Vernon Pike
Cynthiana, KY 41031

Danny Townsend

Judy Townsend

11620 Main St.
Jeffersonville, KY 40337

Service List
Fayette Cir. 20-CI-00332
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