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Response to Motion 

May it please the Court, Appellants, Roger Quarles, Rick Horn, Ian Horn, 

Campbell Graddy, David Lloyd, and Gary Wilson (collectively, "Quarles") respond 

to Plaintiff-Appellees', Haynes Properties, LLC, Mitch and Scott Haynes d/b/a Alvin 

Haynes & Sons, and S&GF Management, LLC (collectively, "Haynes"), Motion to 

Dismiss.  

Nature of the Action 

 The Haynes' motion is quite similar to the other pending motion to dismiss. 

And, as with the other motion, there's no need to regale the Court with this case's 

lengthy history to decide it.  That said, Haynes' recounting of the facts needs some 

clarifying as it does not quite paint a full picture.  

 The facts below are pertinent here: 

1. In 2020, Haynes moved for preliminary approval of a class action settlement 

that would disperse a co-op's assets back to its members. Haynes counsel 

requested 25% of the total net proceeds be paid to them in attorneys’ fees, 

totaling roughly $7,000,000.  

2. The proposed settlement also provided that $1.5 million of class members' 

money be paid to new nonprofit instead of back to class members.  

3. Quarles objected to the $1.5 million payment, arguing that class members 

should receive that money. Several other objectors appeared regarding that 

$1.5 million payment, among other things. 

4. In order to keep objectors informed about the state of the settlement, Judge 

Julie Muth Goodman ordered that those who did not appear by counsel 

should be mailed all filings in the case. 
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5. Judge Goodman held fairness hearings in late February 2021. 

6. During those hearings, Quarles proposed that the class members should be 

able to vote as to whether to claim their pro rata share of the $1.5 million or 

allow it to go to the new nonprofit. 

7. In an order entered July 28, 2021, Judge Goodman ruled that one of two 

things would happen: if the new nonprofit could be self-sustaining within 

two years, the entire $1.5 million would be paid to the class. If not, then 

class members could vote on where their money went, in accordance with 

Quarles proposal. This number eventually became $1.325 million for 

reasons not germane to the motion or the merits.1 

8. Judge Goodman also ruled that the $7 million fee request was not 

reasonable, in part because the assets being paid to class members were 

already in existence and had been acquired by the co-op over a long time.2 

In other words, Class Counsel had "unlocked" value, but had not created it. 

Given that, 7.5% was a more reasonable fee.  

9. On August 5, 2021, Quarles filed a fee petition asking for 24% of the $1.325 

million. On August 24, 2021, Judge Goodman denied that motion. 

10. The nonprofit did not become self-sustaining in two years. Notice was sent 

to 2,603 class members who then voted where their money would go.  

11. Around 1,881 class members responded that they wanted their shares. 38 

wanted their shares to go to the nonprofit. The others did not respond. 

 
1 To avoid unnecessary duplication, Quarles will incorporate Haynes' exhibits 

as needed. This order is attached to Haynes' motion as Exhibit 1. 
2 Exhibit A, June 11, 2023, Opinion and Order at 29 
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12. On March 17, 2023, Quarles filed a new motion for fees, asking for 7.5% of 

the $1.325 million. This 7.5% was the same percentage given to Haynes' 

counsel. 

13. On April 5, 2023, the trial court denied that motion.  

14. Quarles filed a CR 59.05 motion on April 17, 2023. That motion was served 

on counsel for all parties who had formally appeared in the case. It was not 

mailed to non-appearing objectors. 

15. Quarles re-noticed the motion for May 1, this time also mailing all non-

appearing objectors.  

16. On May 5 the CR 59.05 motion was heard. Haynes' counsel argued that the 

trial court's order regarding non-appearing objectors meant that Quarles 

had not properly served all parties within the deadline.  

17. The trial court did not rule that the motion was untimely but denied the 

motion on its merits.  The trial court entered the order denying on June 1 

and Quarles filed a notice of appeal on June 26. 

 

Argument 

Haynes' only substantive argument here is that the CR 59.05 motion was not 

timely per RAP 3(E)(2). Specifically, that the failure to serve non-appearing 

objectors within the ten-day period of CR 59.05 means RAP 3(E)(2)'s tolling 

provision does not apply. Haynes is incorrect. 

Our rules have long observed the difference between filing and service. RAP 

3(E)(2) provides that a CR 59 motion tolls the time for noticing an appeal provided 

the motion is "timely fil[ed] in any trial court…"3 It is true that CR 59.05 motions 

 
3 RAP 3(E)(2)(emphasis added) 



 

5 

 

state it must be served on all parties within ten days, but RAP 3(E)(2) never 

mentions service. CR 5.05(1) requires that all papers "required to be served upon a 

party shall be filed either before service or within a reasonable time 

thereafter."4 In other words, filing a CR 59.05 motion must be accomplished before 

service or shortly after. Quarles filed the motion prior to service, meaning it was 

timely filed. Any argument that it was not timely served does not impact whether 

the motion was timely filed. It was timely filed, thus tolling the time for filing a 

notice of appeal. 

This is a significant change from old CR 73.02(1)(e), which stated that "[t]he 

running of the time for appeal is terminated by a timely motion pursuant to any 

of the Rules hereinafter enumerated," which included CR 59.05.5 The new rule turns 

on filing alone. This makes sense, as the new rules are designed to reduce traps for 

the unwary. And while allegedly improper service may now give grounds for denying 

the motion, filing will preserve the appeal. 

Despite this, Haynes argues partially accomplished service should be seen as 

akin to failure to timely pay a notice of appeal's filing fee. Such failure results in 

dismissal of the appeal. But that is because both the old and new rule mandate that 

filing is not complete until the fee is paid.6  

It is also the case that the unrepresented objectors were never joined as parties 

to the case. Service under the civil rules is only required for parties per CR 5.01. Put 

another way, the service requirement was not an independent obligation under the 

civil rules, rather it was a requirement the trial court imposed independently. The 

 
4 CR 5.05(1)(emphasis added) 
5 CR 73.02(1)(e)(emphasis added) 
6CR 73.02(1)(b); RAP 2(H)  
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trial court decided its service order did not prevent consideration of the CR 59.05 

motion, as it denied the same on the merits.  

Haynes also makes an argument about the nature of parties, non-parties, and 

argues that if the unpresented objectors were not parties then Quarles is not a party 

and thereby cannot even appeal from the judgment against him.7 That is swallowed, 

however, by its recognition that from a purely technical perspective this case has 

roughly 2,600 parties rolled into one. Quarles did not opt out of the settlement, 

meaning he is a class member, making him a party through the class itself. Given 

that, from a technical perspective, the unrepresented objectors who did not opt-out 

were also served when class counsel was served.8 

At any rate, the Court need not delve into the technical niceties of class action 

law and its impact on party and non-party status to deny the motion, though Haynes 

provides another reason for denying its motion during its class action discussion. 

Haynes argues that the trial court's order requiring service on unrepresented 

objectors was done by CR 23.04(1)(b)(i) here: In conducting an action under CR 

23.03, the court may issue orders that … require -- to protect certified class members 

and fairly conduct the action -- giving appropriate notice to some or all class 

members of … any step in the action…"9  

Quarles agrees that is precisely what the trial court's order was; a requirement 

to keep unrepresented objectors informed of the proceedings. That is also what 

Quarles himself wanted in the motion he filed asking for continued service.10 But 

 
7 Haynes Mot. at 8 
8 See e.g., Newberg on Class Actions §13:23 (5th ed.), 13:23 Standing to object—Opt-

outs ("[c]lass members who opt out of the class at certification or at settlement are 

no longer considered class members, and hence Rule 23 does not give them standing 

to object to the settlement") 
9 CR 23.04(1)(b)(i)(emphasis added) 
10 Haynes Mot. Exh. 3 
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requiring notice be given is different from requiring service for CR 59.05 purposes. 

And, in fact, the unrepresented objectors did receive notice of Quarles' CR 59.05 

motion. There was also no prejudice, as none of them objected to Quarles' request, 

and the trial court denied the motion. 

Quarles materially improved the settlement and created actual value for the 

class. To date, Quarles' counsel are the only ones to have done so who have not 

been paid for their time and effort. Haynes efforts to escape by asking this Court to 

reinterpret a trial court's own procedural order as well as graft language into a 

rule of appellate procedure should be denied, and this Court should hear his 

argument on the merits. 

 

 

      Respectfully submitted, 

 

 

      _______________________________ 

John S. Friend 
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COMMONWEALTH KENTUCKY
COURTFAYETTE CIR

.t FOURTH D ON

HAYNES PROPERTIES, LLC, et al. PLAINTIFFS

20-ct-332

BURLEY TOBACCO GROWERS
COOPERATIVE ASSOCIATION,
et al.

?

This matter came before the Court at the F Hearing on February 24,2021.,

continued on March "1,202'1,, and concluded on 8,202'I-,, addressing, inter alia,

(1) the Petition for Settlement Class Representa Service Awards filed by Settlement

Class Representatives, Haynes Properties, LLC, and Scott Haynes dba Alvin

Haynes & Sons, and S&GF Management, LLC ( (2) the Petition for Award of

Attorney's Fees and Nontaxable Costs filed by PLLC, as Class Counsel and as

counsel for Plaintiffs and Settlement Class tives; and (3) the Billings Law

Firm, PLLC's Motion for Award of Attorneys'F and Costs and Expenses. With

respect to these fee requests, the Court has the record, heard sworn testimony

during the hearing from Plaintiffs' principals Haynes and Penny Greathouse, and

from attorney Robert E. Maclin, III, received tations from and heard the

arguments of counsel and is otherwise duly and

v

DEFENDANTS

JUN I I 2021

CLERK

1

tly advised with respect to
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these fee requests. The Court now does hereby opine, order, and adjudge as

follows:
t

OPINION

Each Firm's Clients

1. From before the filing of the initial laint in this case onJanuary 29,

2020, the McBrayer firm has represented the Plaintiffs-growers with respect to all

claims and matters in this case. In the initial and in all subsequent pleadings

in the case, the named Plaintiffs are alleged to be on their own behalf and on

behalf of all others similarly situated. Lawyers the Billings firm have not

represented the named Plaintiffs in this case,r directly or indirectly.

2. The clients of the Billings firm were involved in this lawsuit at the

outset, though the attorneys for the Billings firm with the McBrayer firm

from january to the mediation and settlement. clients originally engaged the

Billings firm "to obtain a copy of the KCARD and to continue the investigation

of the BTGCA's purpose, management and since FETRA. The end goal of these

inspection requests. . . was to seek a voluntary of BTGCA by its Members,

pursuant to the cooperative dissolution statute, 272.325."2

I In response to questions from the Court, Penny testified that S&GF has been represented
throughout this case by Mr. Maclin and other lawyers from McBrayer firm and had never been repre-
sented by Mr. Billings or other lawyers from the Billings
2 Mem. of Facts and Law in Supp. of Billings Law Firm, pL
Costs and Expenses, p.6.

2

s Motion for Award of Att'ys' Fees and
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3. While still seeking a non-judicial tion for its clients, the Billings

firmprovided the McBrayer firm with discovery from BTGCA as well as a

written outline for discovery for the McBrayer to pursue. According to the Billings

firm, the two firms recognized ". . .mutual in seeking dissolution/distribution

(albeit via different preferred legal mechanisms). ." and therefore, ". . .while none of

[Billings firm]'s clients weie parties to the [Billings firm] and McBrayer

discussed the value of the substantial records in firm]'s possession."s The

Billings firm clients were still not involved in the when the Billings firm

initiated mediation and settlement discussions. Billings firm made clear during its

discussions with the other parties that its clients not given the firm the authority to

agree to settle the dispute with BTGCA. No in the record shpws that the

Billings firm advised its clients, other than Crad of settlement efforts prior to the

reaching of a settlement agreement.

4. Named Plaintiffs added Greg Cr as a party Defendant with their

Third Amended Complaint, filed on April28, corrected on May 5,2020;Mr.

Craddock was one of 70+ clients the Billings firm been formally engaged to

represent in efforts to dissolve the Co-op through -judicial means. Mr. Craddock

was named as a defendant individually and as a ve of others similarly

3 Mem. of Facts and Law in Supp. of Billings Law Firm,
Costs and Expenses, p.20.

3

s Motion for Award of Att'ys' Fees and



situated, which can be construed to encompass

Co-op dissolution matter.

5. The Court finds that in May 2020,

among the parties on the principles for

to its 70+ qlisnlt asking for their affirmative

included a fee sharing agreement.a In this letter,

clients that because it "believe[d] this settlement

engagement. . ." the Billings firm would have to "

rejects/disapproves of this settlement framework.

that some of its clients did not respond at all to

they did not approve of the proposed settlement.

sent disengagement letters by the Billings firm.6

continued to directly represent 52 clients in addi

respect to the proposed settlement.T

a See Billings law firm letter dated May L5, 2020, together
(provided March 15, 2021 under seal).
s Billings law firm letter dated May 15, 2020, p.2.
6 SeeJanuary 15,2027 Billings Motion Memo. p.7 fn.1.4;
under seal.

z The Billings firm's January 15,2021. Motion (pp. 1-2) lists
as settlement members represented by it with respect to
persons - all with the last name of "Darnell" - have filed
7.5% of the Co-op's net assets; this objection is in the form
Order entered January 25,2021., statingthat a petition
proposed percentage amount for attorney's fees had been

the other Billings firm clients on the

there was general agreement

the Billings firm finally sent a letter

to an outlined settlement that

Billings firm represented to its

plishes the client goals of our

any client who

The Billings firm has represented

request and some indicated that

clients - over 20 in all - were

the Billings firm has

to Mr. Craddock, including with

a listing of to whom the letter was sent

letters provided March 5,2021

persons in addition to Defendant Craddock
proposed settlement. Three of the listed

objection to any fee award that exceeds

a petition (signed by others as well). See

by the Darnells et al. objecting to the

4

by the Court.



6. The firms' respective clients who named parties to this case signed

the Stipulation and Settlement on or aboutJune L 2020. The orders tendered to this

Court at that time would have, inter alia, the McBrayer firm arid the Billings

firm as class co-counsel for the proposed class, and each'firm subsequently

filed a motion or petitiqn that it be appointed class counsel for the proposed settlement

class. On Octob er 19, 2020, before the evidentiary on those requests begary the

motion for appointment of the Billings firm was By a ruling announced that

day and the Preliminary Certification Order (fl3) tered November 10,2020, as

amended by Order enter-ed November 17,2020, a of the McBrayer firm were

appointed Class Counsel for the proposed t class

7. Since the appointmenf the McBra firm has directly represented the

Plaintiffs-Settlement Class Representatives and, y, all settlement class members

- including Mr. Craddock, other remaining clients, and former clients to

whom the Billings firm sent disengagement in May-June2020. The Billings firm

continues to directly represent Mr. Craddock and the other 52 settlement class members

listed in its January 15,2021Motion; it does not as class counsel and does not

indirectly represent anyone in this matter.

5



Fee-Sharing Agreement

8. The Court turns first to the and Billings firms' fee sharing

agreement as the matter is dispositive of certain issues related to both firms'

requests for attorneys' fees.

9. On October L6,2020, attorneys for Named Plaintiffs (the McBrayer

firm) and for Defendant Craddock (the Billings ) jointly filed a CR 23.05 Statement

attaching a one-page letter agreement dated 15,2020, and signed by Robert

E. Maclin, III, as a member of McBrayer PLLC, by John N. Billings, as managing

member of Billings Law Firm, PLLC. The signed agreement is a one-sentence

paragraph as follows:

By *y signature below on behalf of PLLC and by your
signature below on behalf of Billings Law PLLC, this confirms our
firms' agreement, based on and with our clients' consent and
agreement, that any award of, or for the payment or receipt of
attorney's fees in this matter and/or by of the dissolution of the

tion, whether by a vote ofBurley Tobacco Growers Cooperative
the members or by judicial decree, jointly
be shared equally between our firms. .

severally, to our firms, shall

The letter is expressed as a confirmation of an agreement-not filed with the

Court or reduced to writing-and the operative is that the two firms will

share equally any award, payment, or receipt of s fees in this matter or by

reason of the dissolution of the Co-op. This

6

fee-sharing agreement."

is hereinafter referred to as "the



10. Although the two firms requested awards based on different

. percgntages of the net proceeds from the Co-op,s tiory they each acknowledge

that the total amount awarded in fees should not 25% of the net proceeds.s That

amount is in accord with the Stipulation and provisions that Class Counsel

may apply to the Court for "an award of attorneys'fees" not more than2l%

of the Co-op net dissolution proceeds and that Co-op will not "corporately oppose"

any motion by Class Counsel for an award of or less.e In additiory the disclosed

fee-sharing agreement would operate to make amounts received by a firm equal to

one-half of the fee amount awarded to both firms total, regardless of the particular

percentage requested or awarded to that firm.

11,. The evidence, including time from both firms that have been

placed under seal and which the Court has in camera,lo as well as the

testimony of both Mr. Maclin and Mr. Billings, is the agreement was formed

between the firms as eiirly as March 2020 and no ter than l.|i4lay 2020, prior to the

nanied parties' execution of the Stipulation and and most likely prior to the

Billings firm having any clients as parties to this The fee-sharing agreement is

8 McBrayer Petition p.2fn.1; Billings Motion p.4 fn. 5.

e Stipulation and Settlement, $$ L't .L,1.1..2.

10 Time recoids for the Billings firm, covering the period 2019, through December 3'1., 2020, w ere
submitted as Exhibit 35 to its fanuary 15,202'1. Motion. records for the McBrayer firm, covering the
period December 20L8, through january 3'1.,202'1., were su
the Court's request.

7

on February 25,202L, by that firm, at



implicit in the Stipulation and Settlement

. expenses "to Settlement Class Counsel,, (defined

Firm, PLLC";tt and the allowance of an

attorneys' fee, not to exceed 25% of the

used this specific reference to the agreement as

fee sharing agreement.

12. The fee sharing agreement was not

September 15,2020 and was not disclosed to the

of a joint CR 23.05(3) Statement to which it was a

represented to the Court that there had been

agreement going back and forth for some time,

might not have gotten documented as soon as it

firm otherwise had no "good explanation" as to

disclosed sooner, only "that as soon as [the McBr

appropriately, [the McBrayer firm] disclosed it in

be an expeditious and appropriate fashion".13 Mr.

acknowledged that the Billings firm should have

1r See Stipulation and Settlement g 1.0 (c) and (y).

12 Stipulation and Settlement g 1L.L.

tg Mr. Maclin's statements for McBrayer Law Firm during
PM).

mentioning an award of fees and

"McBrayer PLLC and Billings Law

seeking a single award of an

proceeds.l2 In fact, the Billings firm

only effort to notify its clients of the

uced to writing and signed until

until the October'1,6,2020 filing

The McBrayer firm

drafts of the fee-shariflg

t that "with the benefit of hindsight it

have," and that the McBrayer

the fee-sharing agreement was not

firm] got it documented, and

hat [the McBrayer firm] perceived to

on behalf of the Billings firm,

the agreement but did

8

March'1., 2021. hearing (12:48:34 PM-12:52:25



not, and that "if [he] had paid closer attention to Supreme Court rules in May, [he]

. would have required it to be in writing in May, [he] didn't doit."la While the

McBrayer firm never contended disclosure was required by CR 23.05(3), the Billings

firm argued that the fee-sharing agreement need be disclosed under CR 23.05(3),

and that while the Billings firm represented that might be " a better practice" to inform

the Court of fee-sharing agreements, it was not so required, citing Flanagan, Lieb erman,

Hoffman 8 Swaim u. Ohio Public EmpL Ret. Sys., B't" F.3d 652 (2nd Cir. 20't 6).1s

13. At the Fairness Hearing session March'1",202'1,, the Court asked the

firms to produce evidence of their individual ts' "consent and agreement" to the

fee sharing agreement, to be submitted under fot in cnmerfrreview, to show

compliance with SCR 3.130(1.S)(e). After a break that hearing, the McBrayer firm

forwarded emails from each of the three named tiffs, all dated September 10,2020,

indicating their assent to the fee sharing

1"4. The Billings firm did not provide t documentation at the March 1",

2)2l.heafing session. The next day, the Court and sent to all counsel an Order,

requiring the Billings firm to provide of its engagement letters with its

la Mr. Billings's statements for Billings Law Firm during March 1,2021" hearing (2:08:00 PM-2:10:00
PM).

15 SeeMr. Billings's statements for Billings Law Firm
PM).

9

March'1., 2021. hearing (2:1 1 :00 PM-2:12:45



more than 70 Co-op dissolution clients,l6 its clien knowledge and consent to the fee

sharing agreement, its clients' consent to the settlement and any disengagement

letter sent upon a client's disapproval of the settlement. On March 4, 202,:1",

attorney David Tachau entered an appearance in case on behalf of the Billings firm

On March 5,202'1., the Billings firm produced (a) copy of a letter dated May 15, 2020,

sent to its clients regarding a possible class action settlement that would incorporate a

fee-sharing agreemenf together with a listing of letter's addressees, (b) documents

described as reflecting the clients'knowledge of consent to, inter alia, the fee

sharing agreement, and (c) copies of client t letters.

15. While no objection has been recei regarding the fee sharing agreement,

that agreement is not mentioned in the long-form or short-form notices or on the

settlement website and the agreement has not posted on the website, so there.is no

evidence that the majority of the Plaintiffs knew its existence. The Billings Motion

(p.a fn. 5) and McBrayer Petition (p.2 fn. 1) attorney's fee awards mention

the fee sharing agreement only in footnotes.

16. The Court concludes that CR 23.05 the disclosure of this fee

sharing agreement. Among this rule's proced applying to a proposed class

settlement, is the mandate that the parties "file a tement identifying any agreement

16 "During the inspection phase, and through the original of the Special Meeting in April 2020, [the
Billings firm] represented over seventy (70) tobacco who supported the effort to dissolve the
BTGCA and a distribution of its assets." January L5,2021,

10

Memo. pJ fn.14.



made in connection with the proposal." CR 23 ). The Court finds that the fee

sharing agreement was "made in connection the negotiation of the proposed

class-wide, partial settlement, and therefore the express terms of this mandate.

17. Although an allocation of awarded fees may be permitted to be

made in accordance with an agreement reached the attorneys,lT the court

presiding over class-action litigation or a proposed settlement on a class

basis has a duty to scrutinize the allocation and ultimate authority to determine how

an awarded fee is allocated.l8 CR 23.08 requires t a court approve or award

"reasonable attorney's fees ... that are authorized Iaw," and the CR 23.05(3)

requirement for parties seeking approval of a settlement to identify "any

agreement made in connection with the proposal requires a court consider and rule

upon any such agreement as part of the CR 23.05 and make a determination of

its reasonableness and whether it complies with laws. Without the disclosure

mandate, the Court could not fulfill its

17 See, e.g., In re Agent Orange Prod, Linb. Litig.,81BF.Zd276, 7 (2ndCir.1987) (noting; but not following,
authority allowing court to award lodestar-based fee to class counsel and permit them to
divide it among themselves through a private fee sharing ln re Subway Footlong Sandwich
Mkt g, and S nle Pr acs. Litig., 3t6 F.R.D. 240, 253 (E.D. Wis.
firms).

) (approving asymmetrical split between 10

18 See ln re High Sulfur Content Gasoline Prods. Liab. Litig.,57 .3d220,227 (sth Cir. 2008) (district court has
responsibility "to closely scrutinize the attorneys' fee ); ln re FPllAgretech Secs. Litig.,105 F.3d
469,473 (9th Cir. 1997) (Court "may refuse to accept a fee agreement whenever there is good
cause to do so."). See also 5 NEWBERG oN Crass Acnorus $15 (Sth ed. 2012) (Court "has final authority

Boriar, P.S.C. a. Waite, Schneider, Bayless &on how the fee is allocated among counsel."). Cf B.

Chesley Co, L.P.A.,373 S.W.3d 419,423 (Ky. App. 2012) could not evade bar under contingency-
fee rules by relying on a fee-split agreement with another

77

who was awarded a fee).



L8. The Court finds that the fee sharing provides for a "division of

, a fee,between lawyers who are not in the same " and thus is subject to Kentucky

Supreme Court Rule 3.130 (t.5(e)). Rule 1.5(e) requires that any such agreement

meet three conditions:

(1) the division is in proportion to the performed by each lawyer
or each lawyer assumes joint for the representation; (2) the
client agrees to the arrangement and the is confirmed in
writing; and (3) the total fee is reasonable.

The dollar amount of the fee to be paid is not in the fee sharing agreement.

This Courfs award of an attorney's fee - under CR 23.08, KRS 412.070(1), or

equitable principles - requires that the fee be le. So, in the context of a judicial

dissolution with court-awarded attorney's fees, third condition will be met.

However, neither the first nor second conditions met in this case.

19. Firsf the fee division made in the is 50-50 regardless of the

proportion of services performed or joint ty for the representation by the

respective firms "in this matter and/or by reason the dissolution of the Burley

Tobacco Growers Cooperative Associatiorl by a vote of the members or by

judicial decree." However, soon after the of the fee-sharing agreement, the

Billings firm voluntarily withdrew its request to appointed as class counsel and

lawyers with the McBrayer firm alone were as settlement class counsel. Ms.

Greathouse's testimony was unequivocal that S&GF has not been represented

by the Billings firm or its attorneys with respect

12

any issues in this case, and there is



no evidence that both firms assumed joint for the representation as to the

, mattgrs covered by their fee-sharing agreement.

20. In addition, the services performed the firms were neither of equal

proportion nor on the same (or consistent) tasks matters. Although at years' end

2020, professionals in each firm had expended than 2100 hours,le the Billings

firm's hours per month were tapering off and the yer's firm monthly hours were

holding steady or increasing because of Class work.zo In additioru all or nearly

all of the McBrayer hours were due to this case the proposed settlement, while a

substantial number of the Billings hours had expended before May 2020, that is,

before Mr. Craddock was named as a party to case.21 The vast majority of the work

described by the Biltings firm as contributing to settlement was due to the Billings

firm's efforts in seeking a non-judicial dissolu and actions taken outside of the

lawsuif many of the ways that Billings firm has ted itself as aiding the

McBrayer firm has been due in large part to its taken outside of the judicial

u Billings Motion, Exh. 7 p.16, l[8L (2165.3 hours);
hours as of December 31,2020),

Petition p. 6 & Exh.B lJ 13 (more than 2100

20 McBrayer attorneys have averaged approximately L80 per month in2020; for fanuary 2021., there
were over 300 hours recorded for all McBrayer
pp.10-11.

February 17, 2021" Verified Supplement

21 The Billings firm does not provide hour totals per or for phases of the work done. The finding
that a substantial portion of its total hours were expended Greg Craddock was named as a party to
the case is supported by (a) "summary of Actions taken by
2021 Motion Exh. 23, in which all but six entries are from
number of pages of time entries (53) before May 1, 2020, to
through December 3'1,,202'1,, id. Exh.35.

in pursuit of Dissolutiory" January L5,

Ill{ay 2020, and (b) comparison of the

13

total number of pages of time entries (105)



context. At this poinf the gap between the of Billings and McBrayer hours is

, likely to increase throughout the implementation the proposed settlement and any

further litigation in this case.22 This Court finds t condition (1) of Rule 1.5(e) has not

been met, and that this failure is sufficient to the fee sharing agreement void

and unenforceable

21,. The second Rule 1.5(e) condition fee-sharing also has not been met.

The two law firms do not dispute that express consent was required for them to

enter into an enforceable agreement per SCR 3.1 .5)(e). The McBrayer firm's

documentation of consent by its clients lagged agreement by at least three months

and maybe as much as six months;23 furthermore, informality of the emails

exchanged regarding that consent are not that the clients had been fully in-

formed of the agreement in a complete and manner. By its own admissiory the

Billings firm never received affirmative consent a number of the individuals with

whom it had a representation agreement at the the fee sharing agreement was

reached; approximately 20 of these Billings did not respond and were

"disengaged" as clients by the firm. Furthermore, the disclosure does not go into any

22 The McBrayer firm projects that its attorneys will spend additional 1800 hours on this case from
Supplement pp.11.-12.

testified that she had consented to the fee

February through December 2021. February t7,2021
23 In response to questions from the Court, Penny
sharing agreement on behalf of S&GF and, although she not be specific about when she had been

of time before she sent the 9/10/21 emailinformed of the agreement, she stated that it was some
confirming her assent.

1.4



real detail and does not disclose the full

, simply part of the class action settlement, when

that created a 50/50 division whether it was a

exact language in the "disclosure" letter stated

for a joint award of attorneys' fees

agreed to split the fees award 50o/o-S0o/o."24

22. More pertinent to this Court in the

respect to obtaining consent from direct clients is

for obtaining the consent of these firms'putative

clients - the members of the proposed

attorney-client relationship with one of these

agreement was reached (sometime between

and Stipulation document was presented to this

the preliminary-certification hearing on October

Billings firm neither disclosed the fee sharing

weekday before the hearing addressing their

and even then neither asked this Court to

of absent class members.

24 Billings law firm letter dated May 15, 2020, p.6 (

15

in original).

but rather makes it appear it is

reality it was a separate agreement

or non-judicial dissolution. The

the firms"will jointly ask the Court

and we

of CR 23 than any failings with

lack of care and attention shown

and McBrayer's current indirect

class who did not already have an

At the time the fee sharing

and May 2020), when the Settlement

on ]une 10,2020, and up through

,2020, the McBrayer firm and the

to this Court until the last

to be appointed as class counsef

or approve the agreement on behalf



23. In the class,action context, "full and consent are many times

difficult and frequently impractical to obtain.', In Agent Orange Prod. Liab. Litig.,818

F .2d 2'1"6, 224 (2nd Cir. 1987). Counsel should the court of the existence of a fee

sharing agreement at the time it is formulated." at226.If a class has been certified

(as in Agent Orange), a trial court then has the opp'ortunity to prevent potential conflicts

from arising by disapproving the agreement or with counsel to reshape the

agreement. Id. If a settlement and settlement-only class are proposed, then the court

could consider and rule on the fee sharing t as part of preliminary certification

and appointment of class counsel and could notice and objection opportunities

for the settlement class as part of the considera of the overall proposed settlement.2s

24. In Agent Orange,818 F.2d at223, theappellate court rejected arguments

that counsel mustbe allowed"to divide the [fee] ward among themselves in any

manner they deem satisfactory under a private sharing agreement," pointing out

that this position overlooked the court's "role as of the class interests" and "of

assuring reasonableness in the awarding of fees equitable fund cases...." The Agent

Orange court reversed the lower court's of an internal fee-sharing agreement

because the agreed distribution was not in to the services rendered and

created "a strong possibility of a conflict of between class counsel and those

2s See CR 23.07(1)(d) (appointing order "may include

1,6

about the award of attorney's fees")



they were charged to represent...." Id. at2!8.26 Allapattah,454F. Srpp. 2d at1227,

, the cpurt found good cause not to follow the division agreeinent because it

"would result in a grossly disproportionate a among the five law firms in relation

to services actually rendered, and benefits on the class, and would, even at

this late date, prejudice the Class' interests."2z Court finds these cases to be

persuasively reasoned and analogous to the sifua here, in which the fee sharing

agreement is not proportionate to services rendered or the benefits bestowed

on the class by each law firm. Such a scenario incentives to act contrary to the

best interests of the settlement class as a whole or the alternative, to "disengage"

those clients who would not agree to the agreement.

25. The decision cited by the Billings Flanagan, Lieberman, Hoffman A

Swaim a. Ohio Public Empl. Ret. Sys., 81,4F.9d 652 Cir.201,6), addresses the rules for

fee awards set in a reform stafute for federal litigation, and concludes that

there is a rebuttable presumption of correctness a securities-case lead counsel's

intended allocation to a nonlead counsel who been included in a capped

26The Agent Orange agreement promised the firms that had vanced money for the payment of expenses
repayment of three times the amount advanced from any award to members of the group, regardless
of the amount of services the "investor attorneys" had or how long it was before the advanced
sum was repaid. 818 F.2d 21,6 at218. The appellate court
attorneys" an obvious incentive to settle early and avoid
more work. Id. at224.

that the arrangement gave the "investor
risk of continued litigation and expending

27 Allnpattah did not rule on the alternative grounds for in - whether the agreement violated
Florida Bar Rule a-1.5(g) which required that the agreed
performed by each lawyer." 454 F.Supp. 2d at1227 n,36.

17

division be "in proportion to the services



percentage fee request.Id. at 658. This is not

. outside of that specialized context. In the securi

decides the fee allocation, with court approval.2s

authority is given to attorneys. Furthermorg

act'as a guardian of the rights of absent class

presumption of correctness has been properly

determining on its own the appropriate fee alloca

scrutiny by a court may be required where, as

presumption of correctness or argue against a fee

26. This Court cannot consent to the

settlement class members who are now clients of

putative clients of both the McBrayer firm and

formation as set out by Rule 1.5(e) and discussed

27, This Court concludes that the fee

does not satisfy two of the three preconditions

28 See ln re Cardinal Health lnc. Securities Litigations, S2BF
2e This Court notes that if this case were governed by
correctness had been refuted through aprimafacie showing
the25% fee requested by the McBrayer firm was
in the light of the actual contributions and reasonable
firml." 814 F.3d at 659.

ao An improper allocation of fees cannot be "cuted" by a
settlement: "The test to be applied is whether, at the tie a
are placed in a position that might endanger the fair
be compensated on some basis other than for legal seryices

precedent for a class action

context it is lead counsel who

a CR 23 class action no such

recognizes that the court "must

' in assessing whether a

ted and thery if indeed it has,

" ld. at659.2e More active

no party steps forward to rebut a

Id. at659-60.

agreement on behalf of the

Brayer PLLC and who were

Billings firm at the time of its

In re Agent Orange Prod. Liab. Litig.30

agreement is invalid because it

an enforceable fee division agreement

752,757-60 (S.D. Ohio 2007).

then it would find that the presumption of
an allocation to the Billings firm of half
improper because it was clearly excessive

of non-lead counsel li,e., the Billings

litigation outcome or a favorable
sharing agreement is reached, class counsel

of their clients and whether they will

18

" AgentOrange, B18F.2d at224.



under SCR 3.130 (1.5(e)). In addition, a 50-50 split the two firms is not an

. appropriate fee allocation and creates the and incentives for harm to class

members' interests. Thu+ this Court finds the t to be unenforceable and

orders that the McBrayer and Billings firms not or re-allocate the fees separately

awarded to them. The determination of the a te fee to be awarded to each firm

is made in the sections that follow. Because the for the fee awards to the McBrayer

firm (which has prosecuted this case and been ted as Class Counsel) and for the

Billings firm (which has not) are different, the to each firm is not directly

comparable with the other. Although it is that the awarded fees may be equal

or close in amount, that is not the purpose or t behind the Court's awards, and no

division, sharing, or equalizing between the of the fees awarded and received

should occur - whether in accordance with the valid fee sharing agreement or

otherwise.

A

28. Plaintiffs and Settlement Class tatives, Haynes Properties, LLC,

Mitch and Scott Haynes dba Alvin Haynes & and S&GF, filed a Petition for

Settlement Class Representatives Service Awards January 15, 202'1., requesting that

each of the three be awarded $5,000 in of their service as Settlement Class

Representatives from the net proceeds of the of Defendant Burley Tobacco

Growers Cooperative Association ("Co-op"). The

19

net proceeds" from the dissolution



are defined herein as the amounts that remain the Co-op has liquidated its assets,

. paid its debts, and made any contribution toward a nonprofit organization in

accordance with the Court's Opinion and Order approval of the proposed

partial settlement. In support of the requested award, Plaintiffs cited the hours spent

and efforts made toward the litigation and t by their principals (Mitch

Haynes, Scott Haynes, and Penny Greathouse) presented an affidavit of their

counsel (Robert E. Maclin, III) about their

29. The Stipulation and Agreement of Settlement attached as Exhibit B

to the Joint Motion to Enter filed ]une 10,2020 (" Stipulation and Settlement")

provides for payments to compensate the class representatives for their

efforts on behalf of the settlement class, subject to approval and not to exceed

$5,000 per representative.3l The mailed notice and the FAQ page of the

settlement website include a statement that the ts to be made from the Co-op's

assets - "before the payments to settlement class - was an "award for their

service to each of the three Class Representatives up to $5,000, at the discretion of the

Court...."32 The short-form (publication) notice tions that the proposed settlement

3r Stipulation and Settlement, $ 1.0 (cc) ("Service Awards" and $ 11.1 (allowing an application
requesting service awards of $5,000 "as a lump sum to each the Class Representatives" from the

has been available on the settlernentdissolution proceeds. A copy of the Stipulation and
website's lmportant Documents page, https: llwww
visited Apfil29,2021).

php (last

32 The statement is in subpart B of the answer to Question ("What are the terms of the proposed settle-
ment?"). See Long-form (mailed) Notice p.3, Exh.1,

20
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"provides for a service award to representatives the settlement class," but does not

, specify an amount.33

30. In addition to inclusion in notices t the proposed settlemenN

generally, the proposed service awards to class tives were a subject of notice

given in accordance with the Orders relating to s and service fee requests. The

Petition for the award was included on the t Documenfs page on the settlement

website,3a and notice about the briefing schedule consideration of any service-

award request was provided on the website's page. The anticipated service-

award request was also included in the notices lished in newspapers in each of the

five Co-op states and Tennessee.ss

31. There has been no objection, from a pafty or a settlement class

member, to the request for an award of $5,000 representative. In accordance with

the Stipulation and Settlement s6 the Co-op did oppose the request for a service

award of $5,000 to each settlement class tive. No party or any attendee of the

Fairness Hearing voiced an objection to the award.

LLC) - Exh.A to the February 1.6,2021 Settlement Class Motion for Ruling re
Sufficiency of Notice ("February '1.6,202L Notice "); BTCGA Settlement FAQs
webpage, https://www.btgcasettlement.com/frequentl php (last visited April29,2021)
33 Short-form (publication) Notice, Exh. 2 p.4, Weisbrot
3a Seehtlps:llwww php (last visited April29,2021)
35 See Exhibits 1.-7, Declaration of Kimberly Kidd (Exh.C to
36 Stipulation and Settlement, $ 11.2.
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1,6, 202L Notice Suff iciency Motion).



32. "Incentive awards serve an t function, particularly where the

, named plaintiffs participated actively in the litiga ." Allapattah Seras.,lnc. a, Exxon

Corp.,454F. Supp. 2d1185,1218 (S.D. Fla. 2006). awards are an effective way "of.

encouraging members of a class to become class and rewarding

individual efforts taken on behalf of the class.', a. I ohnson, 322 F .3d 895, 896 (6th

Cir. 2003). The following factors are those by some federal courts in

determining whether to grant service-award ,37

(1) the action taken by the Class to protect the interests of
Class Members and others and whether actions resulted in a
substantial benefit to Class members; (2) w the Class
Representatives assumed substantial and indirect financial risk; and
(3) the amount of time and effort spent by
pursuing the litigation.

Class representatives in

Enterprise Energy Corp, a. Columbia Gas Corp.,137 F.R.D. 240,250 (S.D. Ohio

1991); see also Allapattah, 454F. Supp. 2d at12L2 ( ting, inter alia, "time, money and

effort incurred" and risks incurred by class

33. Based on the law, this Court finds t the requested service awards of

$5,000 arefafu, reasonable, and appropriate. The t Class Representatives

stepped forward to bring this actiorU participated negotiation of the proposed

settlement, provided testimony and other for preliminary certification and

37 CR 23 mirrors its federal counterparf Fuo. R. Crv. PnO.
S.W.3d 430,436 (Ky. 2018), so Kentucky courts rely upon

Hensley a. Haynes Trucking, LLC, 439

case law when interpreting the Ken-
tucky class action rule. See Curtis Green €t Clay Green,lnc. a.

)

22

318 S.W.3d 98,105 (Ky. App.2010).



notice to the propobed class, and otherwise su consideration of class issues

. involved with the proposed settlement. Based on and other evidence

provided during the Fairness Hearing, it is that a participating class-

member's share in distribution of Co-op net will be greater than the $5,000

amount of the service award; therefore, the awards would not be

disproportionate to benefits expected for class

34. As requested, the three Settlement Representatives should each be

awarded a service fee of $5,000.00 for their service as class representatives.

Awards of Attorneys Fees'and Costs

35. On January 15,202'1,, the McBrayer and the Billings firm each filed a

CR 23.08 request to be awarded a percentage of net proceeds from the dissolution of

the Co-op and certain non-taxable costs. Each accompanied its request with a

memorandum of law and affidavits, documents, other evidence, including

evidence of the hours spent by that firm's and paralegals on this case and

allegedly related matters.

The mailed notice packets and the F page of the settlement website36

include a statement that among the payments to made from the Co-op's assets

"before the payments to settlement class " would be amounts "awarded at the

discretion of the Court (up to 25o/o of the net

23

) as attorney's fees to Class Counsel



or other attorneys representing named parties in case."38 This information was

, repeated and more detail about the possible s fee requests and how to object to

them was given in response to a later question: . How will the lawyers bepaid?"st

In additiory the short-form (publication) notice stated that "attorney's fees

up to 25% of the net assets may be awarded by Court."ao

37. Notice relating to the fees/costs was also given in accordance

with Court orders entered December 15,2020, January 1'1,202J", pursuant to CR

23.08 (relating to such requests in class actions) KRS 412.070(1) (relating to

fees/costs applications to be paid out of a fund). The complete McBrayer

Petition and Billings Motion and the firms' filings were included on the

Important Documents page on the settlement a1 and notice about the briefing

schedule and consideration of any attorney's request was provided on the

website's home page3 The schedule, deadline objections, and a clear statement that

the request might be for a fee in "an amount up 25% ol the net assets in addition to

expenses and/or class service representative's awards" were all included in

notices published in newspapers in each of the Co-op states and Tennessee.

38 The statement is in subpart B of the answer to Question ("What are the terms of the proposed settle-
Declaration; BTGCA Settlement FAQs page,ment?"). See Long-form (mailed) Notice p.3, Exh. 1, W

https ://www.btgcasettlement.com/frequentl .php (last visited April29,2021).
ss Id., FAQs page; Long-form (mailed) Notice, Weisbrot
a0 Short-form (publication) Noticg id. Exh.2p.4.

Exh. 1, pp.6-7

+t See https:llutzuzo.

a2 S e e ht tp s : I I www.b t g c as et tlement. com (last visited April 29,
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38. On the evidence presented, this

. class.about the requests for fees and costs meets

CR 23.03(4), 23.05(1), and 23.08(1), as well as KRS

with this Courfs Ordets regarding notice entered

2020, and January 11.,2021.

39. While there were no objections

for reimbursement of non-taxable costs, there

attorney-fee requests. These objections can be

(a) the requests were too high, (b) lawyer 'irew

no more than7.S/" of the net dissolution assets

been promised.a3

40. On February 17,202'/-., supplemen

requests and responses to the objections received

by the McBrayer firm and the Billings firm.aa

a3 Twelve objectors signed a petition "in support of
feel that the attorneys are well compensated at7.5o/o or
aa Response to Objections regarding Petition for Award of
Verified Supplement in support of Petition for Award of
filings are also available on the lmportant Documents page
h t tp s : / I zozuw.b t gc as ettlement. com I imp or t an t- do cuments.php

PLLC's Combined Response to Objections regarding Fees

Motion for Award of Attorney's Fees and Costs and
Documents page of the settlement website. Exhibit A to the
objectors to that date and the substance of each objection,

finds that the notice given to the

requirements of due process and

12.070(1). The notice also complies

November 17,2020, December 15,

to the firms'respective requests

17 objections received relating to the

as complaints generally that

" should be minimal, and (c) a fee of

be plenfy, was expected, or had

to the ]anuary 15,2021

the attorney fee requests were filed

the attorney's fees from 25Y" to 7 .5"/o . . .. We

$2.1million."

s Fees and NontaxableCosts and

s Fees and Nontaxable Costs; both
the settlement website, see

visited April29,2021); Billings Law Firm,
Supplemental Memorandum in Support of
also available from the lmportant

25
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McBrayer Fee and Costs Award

, 4'1. In its January 15,202'J. Petitioru yer PLLC sought a fee award of 25%

of the net proceeds plus payment of $ 18,561.16 in vanced non-taxable costs and

expenses. The McBrayer firm contends that it be awarded a percentage of the net

proceeds from the Co-op's dissolution under law relating to common-fund

recoyeries, and that a 25o/" awardwould be a

42. Civil Rule 23.08 is not itself a basis awarding an attorney's fee. It sets

out applicable procedures in a class action and that a court approve or award

reasonable fees and non-taxable costs "thatare au by law or by the parties'

agreement." Such an award is not authorized by the parties'Stipulation and

Settlement, which is an agreement only among named parties and contains only the

Co-op's "clear sailing" agreement not to contest attorney-fee request of 25"/o or less of

the net proceeds. For an award of fees and costs a common fund recovery, KRS

412.070(1) provides a statutory basis and there also be a basis in equitable

principles (including quasi-contract and guards unjust enrichment).

43. KRS 412.070(1) authorizes an award attorney's fees and non-taxable

costs to McBrayer for its work in this action. This finds that the terms of the first

sentence in KRS 412.070(l) apply to the named and their attorneys and, thus,

fee

26



i

the McBrayer firm is to be allowed its necessary

- for its services:as

and reasonable compensation

a. This action includes claims judicial dissolution and distribution

of the Co-op's assets, i,e., "for the recovery of or property held in joint tenancy,

coparcenaty, or as tenants in common." As noted in the Opinion and Order entered

September 27, 2020 (pp.12;15), the settlement members' rights relating to the

dissolution and distribution of the Co-op are able, and they hold in common

their interests in the net proceeds.

b. The three named Plaintiffs "parties in interest" to that common

fund and "have prosecuted [the action] for the of others interested" in the matter

and have gone to the "trouble and expense . . ." said prosecution of the action.

Named Plaintiffs are members of the settlement initiated and prosecuted this

action putatively and on behalf of all others who share in a distribution of net

proceeds, and have been to trouble and expense doing so.

c. The McBrayer firm's a are the named Plaintiffs' attorneys,

to whom "the court shall allow ... reasonable for [their] services."a6

as In the alternative, if KRS 412.070(l) did not apply to the Petitiory this Court concludes under
equitable principles that it should be reimbursed for its
reasonable attorney's fee paid from the net assets.

46 KRS 412.070(1)
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expenses and compensated with a



44. The Court also concludes that a tage of the fund is the appropriate

, basis for awarding an attorney's fee to the firm for its efforts on behalf of

Plaintiffs and the proposed class in bringing this t, negotiating the proposed

settlement for judicial dissolution of the Co-op an[ distribution of its net proceeds,

advocating for certification of the class and a of the settlemenf and serving as

Class Counsel. A percentage award is consistent Kentucky law,ar is justified by the

circumstances of this case, recognizes the result and acknowledges the

efficiency by which that result was obtained. The ted settlement secured the

dissolution of the Co-op and the distribution of net assets to growers with a right

thereto, and stopped the dissipation of Co-op through ineffective or wasteful

operations and expenditures or through litigation. An award of a percentage

of the common fund also aligns the interests of settlement class with the McBrayer

firm during the implementation phase for the in which the Co-op's assets

will be marshalled, its obligations paid, and the proceeds distributed to eligible class

members. A percentage amount makes the firm incentivized to maximize any

gains to the Co-op's assets or reductions to its tions or expenses of dissolution.

47 See, e.9., College Retirement Equities Fund Corp. o, Rink, No. -002050-M& 2015 WL 226112, at *3,8
(Ky.App. |an.17,2015) (affirming award of a sum certain as a percentage of the total amount
available to settlement class members in a constructive fund); Kncaid a. lohnson, True €t
Guarnieri, LLP,538 S.W.3d 907,922 (Ky. App. 2017)
percentage of a common fund would be inappropriate).

28
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45. However, the Court concludes that requested fee of 25% of the net

" proceeds is not reasonable in the circumstances. is not a situation in which the Co-

op will be a continuing enterprise and settlement members might receive benefits

or recover other amounts from the Co-op in the The net proceeds will be all

these settlement class members receive or this point forward with respect

to a cooperative association that has been in for almost a century and has

acquired assets over a long period of time. A efforts may have "unlocked" the

net value for settlement class members to enjoy and with finality, but those efforts

did not create or increase the value of the Co-op,s t assets

46. In additioru this Court has assessed reasonableness of a25% award

according to other factors listed in /ohnson a. Geor Highway Express, lnc,, 488 F . 2d 71,4

(5th Cir. 1974), among other cases, and which y track Kentucky's Rule of

Professional Conduct governing the of fee arrangements. Compare with

SCR 3.130 (1.5). Most of these factors weigh the requested percentage. Litigation

of the case was for a limited period of time and not involve issues of any particular

novelty or complexity; no depositions were taken within five months of filing the

initial complaint the parties had reached a settlement. All the parties to the

settlement negotiations favored dissolution of the so it is not an exceptional

result that the settlement accomplished its dissol The value of assets held by the

Co-op at this point is not a result of the lawyers'

29

or their exercise of particular



skill or experience; with that said, the Court does

" and experience Mr. Maclin brought to the

Congleton common fund litigation against

offset by the McBrayer firm's willingness to

contingency basis and the time demands are such

or limit its representation of fee-paying clients.

47. On the evidence before it, this

proceeds is a reasonable fee to the McBrayer firm

suit negotiating the settlemen! and consistently

settlement class and approval of the proposed

account that McBrayer professionals have spent

class issues and have used their considerable skill

through certification procedures and to protect

due-process rights, all without any guarantee tha

compensated if the settlement was not approved.

appointment as Class Counsel has imposed ad

on the firm. The facts that there were settlement

to support a dissolution plan in which 7.5% of the

attorneys even without litigation and that many

award to7.5% of net assets (see fn. 15 above), su

the value of the knowledge

due to his successful, hard fought

The negative factors are somewhat

the risk of taking this matter on a

the firm may have had to decline

concludes that75% of the net

formulating and prosecuting the

certification of the

This percentage takes into

time on post-settlement

experience to shepherd this class

t class members' interests and

its time and efforts would be

t also takes into account that

responsibilities and constraints

members who affirmatively chose

net proceeds would be paid to

support a reduction of the

30
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viewed as reasonable by an appreciable number settlement class members and

, objectors.a8

48. If multiple partial distributions are over time, and to further align

the McBrayer firm's interests with those of t class membert payment of this

fee award should be in proportion to each partial histribution.ae This treats the net

proceeds each distribution as a common fund to the percentage will be applied

and allows for payment of the fee award to distribution, in accordance with

KRS 412.070(1).so

49. Civil Rule 23.08 provides that, in to a reasonable attorney's fee,

the court shall approve or award reasonable costs that are authorizedby

law. Similarly, Kentucky' common fund statute that prosecutors of actions for

a common-fund recovery shall be allowed " expenses" in addition to (taxable)

costs. KRS 412.070(1). The expenses allowed for under CR 23.08 and

a8 More than 750 growers voted for a dissolution plan provided for a7.5Y" fee to be paid to the firm
by the Co-op's Dissolution Committee. Seelanuary 15,202'1. Memo. pp.39-40 and Exh.7 (John N
Billings Affidavit) p.12 11 58; February IT, 2021, Billings Response p.5 (firm's clients "and
hundreds of other farmers supported and voted for Plan").
as S ee Hoxoell a. Highland Cemetery Co., 297 Ky . 659, 181 S.W 44, 45 (1944) (finding no just reason to allow
the attorney to recover the entire fee awarded before the
interest and principal); Allapattah,454F. Supp. 2d at1241

were entitled to a recovery of both
for payment of class counsel's fee in

stages matched to processing of class members' claimsi as incentive to proceed expeditiously).
50 The CREF a. Rink decision suggests that this should be as recognizing "the practical reality
that a common fund attorney fee under KRS 412.070 should measured before determining payment to

12, af. *6 (Ky. App. Jan. 17, 2015)individual claimants." No. 2012:CA-002050-M& 201b WL
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common-fund principles are those reasonable, costs that would normally

. be charged to a fee-paying client.sr

50. The Court finds that the McBrayer s request for an award of

$ 18,561.16 in non-taxable costs and expenses incurred or expended as of ]anuary 8,

2021, seeks reimbursement of expenses necessary the firm's work toward

creation/recovery of the common fund and that expenses are reasonable in amount

and of a type that would normally be borne by a paying client.s2 The Court thus

concludes that the requested amount should be a to the McBrayer firm as a full

and final reimbursement of its expenses on or January 8,202'J.. The firm may

apply to this Court for approval of of its reasonable, necessary, and

typical expenses subsequently incurred in su of the proposed settlement, its

implementatiory or as Class Counsel.

Billings Fee and Costs Award

51. In its January 15,202'/.. Motion as by its filings on February

17,2021., Billings Law Firm, PLLC seeks a fee of.7.5/o of the Co-opls net assets

after dissolution (less any amounts to be paid to non-profit tobacco or ganization as

51 Cf. Driscoll u. GeorgeWashington lJnia,, SS F. Supp. 3d 106, (D.D.C. 20L4) (compensable costs
awarded under a fee-shifting statute include "all out-of-pocket expenses incurred by the
attorney which are normally charged to a fee-paying client the course of providing legal services").
s2 Affidavit of Robert E. Macliry III (|anuary 74,202I Exh.B), p.4\20. The amount sought is for
mileage transcripts/videos, fees charged by a financial a printing and newspaper
publication charges for notices to the settlement class
(listing expenses requested).
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contemplated by the Stipulation and Settlement), plus payment of fi24,010.39 in non-

. taxable costs and expenses.sa The Billings firm tends that it is entitled to a

percentage of the net-proceeds common fund its legal services contributed to

the eventual settlementby which the Co-op be dissolved and the net proceeds

would become a common fund to be distributed the class rhembers. It supports its

request in part by presenting evidence of a amount of $538,890.50, made up of

21,65.3 hours of attorney and paralegal time in and2020, with each professional's

hours multiplied by the corresponding hourly ra 55

52. As acknowledged in the Billings s January 15, 202'J. Memorandum

(p.2), a large portion of the time spent and legal performed that allegedly

benefited the class and led to the proposed "were done outside of the lawsuit

[i.e., this case] and are not in the record." , the firm alleges it was originally

s3 It is unclear whether the Billings firm contemplated that 7.5o/o award would be kept by that firm
and not shared with the McBrayer firm, or whether the 7 was to be pooled with any award to the
McBrayer firm and divided equally per the fee sharing The Billings firm suggested as an
alternative request that "the Court could grant a joinLaward attorneys' fees to McBrayer and [Billings
firml, in which case both firms would apportion the fee
splitting agreement." January 15,202'1, Motion p.4 fn.5 (

them pursuant to their separate fee

original). The Court's conclusion that
the fee sharing agreement should not and cannot be or followed moots this alternative.
sr See Billings firm's fanuary 15,2027 Memorandum (pp. ) and February 17,2021, Combined
Response and Supplemental Memorandum (pp. 2, L6). 38 to the january 15,2021. Memorandum
provides itemized detail for these costs and expenses; see John N. Billings Affidavit (Exh. 7) tl 88
(breaking down the total into component categories).
refers to a costs and expenses total of $22,602.29; this

, the January 1.5,202'1. Motion (p.4)'

55 See January 15,2021Billings Memorandump.4g and John Billings Affidavit (Exh. 7) lllt 81 & 83; sec

nlso March 30,202'L Notice of Filing, showirig the of the lodestar. At the hearing session on
March 8,2021,, the Court stated that its calculations had a lower total ($460,619.29). After

the calculations and total of $ 538,890.50reviewing the March 30,2021, Notice of Filing, the Court

to be in error
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engaged by "GregCraddock, initially, and of other tobacco farmers,

, subsequently . . . starting in early October 2019 to a copy of the KCARD Report

and to continue the investigation of the BTGCA,s management and finances

since FETRA."s5 This representation would later as the Billings firm gained new

clients and expanded its representation to seek ,,a voluntary dissolution' of the

Association," which the Billings firm expected consist of seeking a special

meeting of the Members "to vote to adopt a Resol to voluntary [sic] dissolve the

Associatior; to amend the Association's Bylaws provide for dissolutiory to adopt a

Plan of Distribution (the "Plan") of the s assets, to designate a Dissolution

Committee to implement the Plan . . ." and any actions necessary to carry out the

dissolution and Plan.57

53. The Billings firm's January 15,2021 in support of its fee

request described work done primarily in20l9 early 2020, seeking a non-judicial

dissolution of BTGCA. These actions include the aforementioned KCARD

Report, 2019 Membership List, and other data and information; hosting large

public meetings to present the idea of calling for Special Meeting of the members to

vote for dissolution and distribution; regular with BTGCA in pursuit of

s6January 15,202'1, Billings Memorandum p.6.
sz Billings law firm letter dated fanuary 

- 
2020, p.7 (
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documents or for planning purposes; and other that tended to work towards a

. dissolution of BTGCA without judicial oversight.

54. The Billings firm continued to seek dissolution by pushing for

a Special Meeting of the members to hold a vote well as seeking proxy votes from

members for such a meeting, even after the N Plaintiffs in this case had filed this

lawsuit. While continuing to seek non-judicial utiory per his client agreements, the

Billings firm "coordinate[d] with and provided support to McBrayer in

multiple respects from January through the and Settlement."s8 According to

the Billings firm's January 15,202"J" Memor "while none of BLF's clients were

parties to the litigation, BLF and McBrayer the value of the substantial

records in BLF's possession."se The Billings firm ted to the Court that during

this time when it had been retained only to t clients seeking a non-judicial

dissolutiory the Billings firm provided documents from BTGCA to McBrayer, provided

a guide for what discovery to seek, and coordina over motions to be filed in the

present matter, including for the motion to enjoin BTGCA from implementing the

Board's plan adopted on February 5,2020, where attorneys even edited and

revised that motior; because of their expansive ledge of facts, documents, law and

background."60 At that time, the Billings firm no clients named in the

se January 15,2021. Billings Memorandum p. 20.

5e ld.

60 ld. at21.
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present lawsuit, but actually represented many cli ents who sought an outcome that was

, mutually exclusive with that sought by the Name< l Plaintiffs and the McBrayer firm.

There is no evidence in the record that would estairlish Billings firm ever disclosed to its

clients it was assisting attorneys whose clients' in were adverse to its clients, or

that it sought their permission to do so

55. In fact, the documents provided by Billings firm prove otherwise;

while the Billings firm advised the Court that it "[ lecogniz[ed] potential mutual

benefit" from working with the McBrayer firm in tigating this case, assisting Named

Plaintiffs' counsel with motion practice and in on hearings before it represented

any party in this matter, it was telling its clients story.In the May 15,2020 letter

informing its clients of the potential settlement, Billings firm represented to its

clients that the Billings firm "had[d] been forced, our desire and will to

participate in the Haynes litigation."6l This is te the fact that, as it informed the

Court, it had been assisting the Named Plaintiffs several months.

56. It is undisputed that the Billings took credit for initiating mediation

efforts in the current litigation, corresponding both Named Plaintiffs and BTGCA

during the months of March and April in order set rtp a mediation between the

parties. At these preliminary discussions, the firm was "very explicit with all

parties and the mediator that we have not been

ot Billings law firm lbtter dated May 15, 2020, p.6

36

authority to agree to settle the



dispute with the Co-Op Partiet the Co-Op,s

. that we (as the lawyers) cannot settle those dispu

settlement would need to be approved by the

Billing firm informed its clients of the proposed

those clients that "[b]ecause we have multiple

proposal, and because we believe this settlement

engagement. . . our firm will need to dis-engage

this settlement framework."6 The Billings firm

"maintained the position that if a settlement was

would consent to the settlement . . . ."64In so

have exceeded the authority granted to it by its

that:

. . . a lawyer shall abide by a client's
representation and, as required by Rule 1

to the means by which they are to be
action on behalf of the client as is im
representation. A lawyer shall abide by a
a matter.

Its clients had not given the Billings firm authori

nor did they give the Billings firm the authority

62hd. at2.
63 Id.

6a January 
'1.5,2021, Billings Memorandum p. 25.

company, or the Haynes Parties,

. . ." and that any proposed

62In the same letter where the

t, the Billings firm informed

ts who are in favor of this settlement

the client goals of our

client who rejects/disapproves of

to the other Parties that it

one or more of its clients

the Billings firm may very well

ts, per SCR 3.130(1.2), which states

concerning the objectives of
shall consult with the client as

A lawyer may take such

authorized to carry out the

s decision whether to settle

to enter into settlement negotiations,

pursue a judicial dissolution. The
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Billings firm only sought authorization after the terms had been reached, but

, at that point it appears to have already exceeded authority granted to it by its

clients-clients who, at that time, were not even of the present lawsuit.

57. It is clear that the Billings firm its preferred course of action,

regardless of the preferences of its clients, was to part of the settlement in this

case and fire its own clients if they would not to the settlement that was

potentially more lucrative for the Billings firm. Billings firm ended its May 15letter

by reasserting to the client that if the firm had not back from the client on or

before May 25,202'/.., or if they rejected the that the Billings firm would be

forced to disengage that clien! and the made to other Parties indicate

that the Billing firm had independently decided t it would proceed with the

Settlement Agreement, and pick its remaining from among those who did not

object to the settlement. This could be construed violating the mandate of SCR

3.130(1.8Xg), which states that an attorney who ts two or more clients may not

engage in the settlement of the clients' claims " each client gives

informed consent, in a writing signed by the clien The lawyer's disclosure shall

include the existence and nature of all the clairns pleas involved and of the

participation of each person in the settlement."

58. Though the engagement letters sent by the Billings firm reference

possible conflicts of interest that may arise in the
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about said conflicts, failing to properly satisfy the of SCR 3.1,30(1.7), requiring

, "each affected client [to give] informed consent,

shall include an explanation of the implications the common representation and the

advantages and risks involved." These engagement letters only referenced possible

conflicts in the vaguest terms and did not proper apprise each client of what the

conflict might entail and how it would impact tha

Court Commentary to SCR 3.130(1,.7), it a conflict

client. As referenced in the Supreme

been undertaker; the attorney must determine

after the representation has

consent can be given-is it a

conflict that can be consented to, or can the a actually obtain consent-and if not,

then the attorney must withdraw from represen This commentary goes on to

state:

Where more than one client is involved, the lawyer may continue
to represent any of the clients is both by the lawyer's ability to
comply with duties owed to the former and by the lawyer's ability
to represent adequately the remaining
duties to the former client.

or clients, given the lawyer's

Whether the Billings firm would have been able comply with its duties is an

unnecessary questioru as it is clear that the firm did not properly inform its

clients of the conflict and how that conflict them.

59. Mr. Craddock and his company of clients were not added as Parties

to this case until April 28,2020, after the Parties created a settlement plan. Mr.

Craddock did not intervene earlier than this due

in writing. The consultation
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settlement was reached, [the Billings firm] did

, that crculd place the Special Meeting in jeopardy,

lawsuit, and asserting claims that were contrary

such, it is clear that the Billings firm represented

manifestly different from the McBrayer firm's

tactics. In the Billings firm's January 15,2021

it " . . . did not believe it could, on one hand,

the Members, and on the other hand, also volun

arguably justify a higher fee under the Plan."65

firm when it chose to take part in the underlying

had engaged the firm to obtain a different

60. Even after being joined in the under

actions that tended to undermine the disposition

the Billings firm filed a complaint in Metcalfe

Court enforce the settlement, a settlement that

both due to the underlying action here as well as

which placed jurisdiction over the settlement

as ld. at26
66 ld.

want to risk undertaking any action

, for example, intervening in the

the Special Meeting effort."6s As

ts with interests that were

requiring different litigation

andum, the Billings firm stated that

a voluntary dissolution by a vote of

y engage in litigation that would,

conflict was created by the Billings

while representing clients who

actiorL the Billings firm took

the settlement. On August 17,2020,

ty attempting to have the Metcalfe

already properly before this Courf

express terms of the settlement,

solely in the Fayette County
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Circuit Court. This is pursuant to the Stipulation Agreement of Settlement, which

. states'in relevant part:

The Court shall retain jurisdiction over the tatiory enforcement,
and performance of this Agreement, and have exclusive jurisdiction
over any suit, actiory proceeding, or arising out of or relating to
this Agreement that cannot be resolved by and agreement by
counsel for the Parties. The Court shall jurisdiction with respect to
the administration, consummation, and t of the Agreement
and shall retain jurisdiction for the of enforcing all terms of the
Agreement. The Court shall also retain over all questions
and/or disputes related to the Notices Pro am and the Settlement
Administrator. As part of its agreement to services in connection
with this Settlement, the Settlement tor shall consent to the
jurisdiction of the Court for this purpose.6T

Therefore, pursuant to the Agreement, of which the Billings61

firm was a signatory, all matters concerning the t were to be addressed and

resolved by this Court. Despite the clear language of the Settlement Agreement, the

Billings firm unilaterally attempted to engage in hat could be referred to as "judge

shopping."68In a letter to its clients, dated 1,3, the Billings firm confirmed its

intent to dismiss the Metcalfe County case, not that court did not hold

jurisdiction over the settlement, but rather it had previously been dissatisfied

with the Court's rulings, stating:

67 Stipulation and Agreement of Settlement, p. 20. The
drafted and filed in the underlying matter, meaning that
County Circuit Court Division 4.

68 Counsel for the Named Plaintiffs and BTGCA denied
stating that it has always been their belief that this Court
agreement.

and Agreement of Settlement was

in the text refers to this Court, Fayette

in the filing of the Metcalfe lawsuit,

41.
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. . the Fayette Circuit Court has, thankfull reconsidered its prior
comments and findings made during in ]une, July and

' August. . . which resulted in the filing of Metcalfe Lawsuit. . . . In
other words, contrary to the Court's early it now appears the

approving theCourt is headed back in the right direction
material terms of the Settlement. As a resul the Metcalfe Circuit Court
action is no longer necessaty."6s

Forum shopping such as this attempts to deny therclass members the protections

granted by CR 23.05, which requires the Court to whether the settlement is

fair, reasonable, and equitable.zo

62. Neither the Billings firm nor any of clients "prosecuted" this action -
for themselves or "for the benefit of others in with [them]" - within the

meaning of the common-fund statute, KRS 412. ). Therefore, the law authorizing an

attorney's fee award to the Billings firm under 23.08 are the court-recognized

equitable principles behind KRS 412.070:

It would be unfair to permit one member a class interested in the
to stand by and permitoutcome of a lawsuit brought for his

another member to bear all the costs and of the litigation. When a
in interest each shouldfund is recovered for the benefit of several

bear his share of the burden incident to
benefits derived therefrom.

in proportion to the

Howell u. Highland Cemetery C0,297 Ky.659,181 .2d 44,45 (1944).?r Thus, class

members who did not directly contract for tion by the Billings firm but who

or Billings law firm letter dated October 13,2020,p.1..
zo Notably, the letter is dated only a week before the Court
certification of the class and appointment of class counsel.

a hearing to determine the preliminary

71 See alsa Mills u. Electric Auto-Lite C0.,396 U.S. gTS, ggT (
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realized a benefit from legal services it provided others may be required to contribute

.towat'd a reasonable fee for those services.

63. This Court finds that efforts of the firm on behalf of Mr. Craddock

and other clients in seeking a non-judicial dissolu of the Co-op and distribution of

its assets, participation in the case-settlement tions, and the signing of the

Stipulation and Settlement were among other -for" causes of the partial settlement

and the proposed establishment of a common of the net proceeds from the Co-op's

judicial dissolution; these efforts were of benefit all members of the settlement class

The Billings firm also spent time and effort after June 2020 signing of the Stipulation

and Settlement on issues relating to certification a settlement class, notice, and

approval of the settlement that were of benefit to settlement class as a whole

Ffowever, this Court finds from the evidence, what it has observed from

proceedings in this case, that the Billings firm's (a) were not consistently

supportive of the proposed settlement and to the settlement class and

(b)were not crucial to the eventual rulings class certificatiory notice, and

settlement approval. Therefore, although the concludes that the Billings firm

should be paid a reasonable fee as a deduction from the common fund

attorney's fees from a common recovery; "To allow the to obtain full benefit from the plaintiff's
would be to enrich the others unjustly....").efforts without corrtributing equally to the litigation
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of net proceeds, it does so solely on the basis of thr: Billings firm's efforts through ]une

,2020.72

64. The Court concludes that it would nrrt be reasonable or equitable to award

the Billings firm the requested fee of.7.S% of the :t proceeds or to make the fee award

based on a percentage of the rret proceeds, The fuitorc supporting the Court's.award of

a percentage to the McBrayer firm are not respect to the Billings firm,73 and

any percentage award would likely result in a fee three and four times the

lodestar amount.Ta The multiplier ". . . represents risk of the litigation, the

complexity of the issues, the contingent nature of engagement, the skill of the

attorneys, and other fdctots,"zs and is used to if a percentage fee is a fair and

reasonable award, one that would not represent a windfall" for counsel.T6In common

72 See, e.g., ln re Syngenta AG MIR 162 Corn Litig., 201,8 WL *6,'+7 (D. Kan. 2018) (allocating a
portion of the total attorneys' fees award to a pool for retained private attorneys, because
"sheer number of private suits .,. created enormous on Syngenta, and thus ... contributed in a

meaningful way to the ultimate resolution that benefits the settlement class"; noting that such
attorneys could also seek an allocation of fees from
the overall litigation and recovery).

benefit pools for work done that benefitted

ni

settlement; furthermore, the Billings firm
did not bring the underlying action or lead what little there was in the matter. Though the
Billings firm has assisted the McBrayer firm, the Court the McBrayer firm alone to be qualified to

what aid the Billings firm has given to Classbe Class Counsel and did so on its own merits.
Counsel has been undercut by its actions in seeking a
terms of the Settlement Agreement.

objective as well as violating the express

7a SeeJanuary 15,2021Billings Memo. pp. 51 (calculating a multiplier of four (4) would produce an
amount equal to 7.7% of the expected common fund value).
75 In re Enron Corp. Sec., Deriaatiae & ERISA Litig., 586F .2d732,751 (S.D. Tex. 2008) (quoting In re

73 As the Billings firm is not Class Counsel it does not need
administrative issues involving notice and enforcement of

GIobaI Crossing Sec, & ER/SA Litig.,225 F.R.D. 436,469
76 ld.

involve itself with the bulk of the
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fund cases, a multiplier between L and 4 is y awarded.TT Although an amount

rgre?t€r than the lodestar amount can be a fee, that is not true here for a firm

whose lawyers did not bring the case, are not Counsel, and who have not acted

throughout in the best interests of the settlement as a whole. The Billings firm has

provided evidence to support its hourly rates and that the hours claimed were spent in

pursuit of dissolution of the Co-op, negotiation of the Stipulation and Settlement, and

subsequent proceedings relating to class issues settlement approval.78 A fee award

of $ 538,890.50 to the Billings firm thus com it fully for every hour expended

that resulted in the proposed settlement or that t have otherwise been beneficial to

the settlement class.7e This Court concludes that more would not be

reasonable.

65. Because the Billings firm's request for a fee of.7 .5o/" of the net

proceeds and the firm has current clients who ha filed written objections with this

Court to any fee award above 7.5o/o, this fee is capped at 7 .5o/" of the net proceeds

Therefore, the fee awarded to the Billings firm is sum certain of $538,890.50 or 7.5%

77 Id. (quoting In re Cendant Corp. PRIDES Litig.,24JF.ld 742 (3d Cir.2001)).
78 Affidavit of John N. Billings (Exh.7, January IS,202l ), pp.15-17 1[1[ 80, 81, 83. The firm avows
that none of the 2165.3 hours claimed were spent in with the suit brought on behalf of Mr
Craddock and other Billings firm clients in Metcalfe Circuit or in preparing the firm's application
for a fee award, see id. p.1.61181 - work that was, respecti
of no benefit to the class as a whole.
7g See Blum a. Stenson,465 U.S. 886,901(1984) (ruling that a compensatory fee, encompassing "all
hours reasonably expended on the litigation" at rates any special skill and experience of
counsel, was a reasonable fee to be awarded when excellent

to the detriment of most class members or

45

ts were obtained)



of the net proceeds from the Co-op,s dissolutiory is less. The fee should be

*deducted from the net proceeds but only after the necessary calculation is made to

verify the award is less than7.S"/o.

66. The Court also finds that the firm's request for an award of

$24,010.29 in non-taxable costs and expenses is necessary and reasonable expenses

that are of a type that would normally be charged a fee-paying clients0 and concludes

that the requested amount should be awarded

Disposition of the Objections

67. The combination of the percentage to the McBrayer firm with the

dollar sum awarded to the Billings firm makes total fee award in excess o17.5% of

the common fund created by the net assets from Co-op's dissolution. This result

may conflict with objectors' positions that7.E% of net proceeds is the maximum that

should be awarded in attorney's fees. For exam a petition signed by 12 objectors

claims that the attorneys would be "well " by u7.5o/" fee. Objections to

"anything more than minimal lawyer rewards" less specific, but probably would

consider the amounts awarded as more than "

68. The Court finds that the objections attorneys' fees should not exceed

7.5"/o stemfrom a provision in the plan for the s dissolution that was championed

by the Billings firm and its clients, to have been

ao See 1[T 48-49 and footnote 44 above.
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the Co-op's members scheduled for Aprill,2020, never held. That "Plan of

,Dissolution of the Burley Tobacco Growers Association" (1 I 15 I21 Billings

Memo., Exh.12) specified that the Billings firm to be engaged to provide legal

services to the Co-op about the dissolution and paid a fee equal to7.5% of the net

assets of the Co-op but no less than g1 million; if tigation ensued over the dissolution

or distributiory then the Billings firms was to be titled to an award of 25% "or such

other amount as the Court may order or approve. ld.Planp.3. The provision about a

7.5o/o fee was inapplicable to a judicially-ordered ution and, by its own terms, the

Plan allowed for a higher percentage if there was To the extent that some

class members feel that they had been promised a limit on attorney's fees,

that was a promise found only in representations by the Billings firm to some

potential clients the firm was attempting to recrui and the Court has concluded that the

fee award to that firm is indeed to be less than 91 and less than7.5"h of the net

proceeds.

69. The Court has neither assumed that fee requests were appropriate nor

accepted assertions about the work done by the firms or the benefits to the

settlement class thereby.Instead, the Court the time sheet entries of each firm

and other information submitted by the firms and required the production

of additional information to allow it to fully the requests for attorney's fee

awards. The objections were taken seriously and
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Court has concluded that the amounts awarded herein are reasonable and equitable

,and overrules any objections to the contrary.

ORDER

Based on the findings, conclusions, and opinions stated above, the Court hereby

ORDERS as follows:

1 The "fee sharing agreement" memorializedby the one paragraph

agreement dated September 15,2020, between McBrayer PLLC and Billings Law Firm,

PLLC and made of record herein by the CR 23.05(3) Statement filed on October'!.6,2020,

is declared void and is and shall not be enforced or followed by either the McBrayer or

Billings firm.

2. The Settlement Class Representatives are each awarded a service fee of

$5,000.00 for their respective service as class representatives.

3. McBrayer PLLC is awarded attorneys'fees in an amount equal to7.Eo/" of

the net proceeds from the dissolution of the Co-op. For the purposes of calculating this

award, "net proceeds" are the proceeds that remain after the Co-op has liquidated its

assets, paid its debts,8l and contributed any and all funds to a nonprofit organization in

accordance with this Court's order regarding the proposed settlement. This award is

payable to the McBrayer firm in proportion to any partial or final distribution to

81 Such debts may include settlement-administration costs undertaken to be paid directly by the Co-op
and the costs of the dissolution.
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settlement class members. This fee award is for work the McBrayer firm has done in the

'past to the benefit of the class and does not foreclose the possibitity of an additional

award by this Court for further Class counsel work by the firm.

McBrayer PLLC is also awarded its non-taxable costs through December

3'1.,2020, in the amount of $ 18,561 .61,, payable from the net proceeds from the

dissolution of the Co-op and immediately before the first distribution to members of the

settlement class. Non-taxable costs incurred by the McBrayer firm after January 8,2021,

may also be reimbursable from the net proceeds, subject to periodic review and

approval by this Court.

5. From the net proceeds from the dissolution of the Co-op (as defined in

ordering paragraph 3 above), Billings Law Firm, PLLC is awarded an attorney's fee

using the lodestar method and a multiplier of one (1.0), in an amount equal to its

attorneys' time spent in this matter through December 3'1.,2020, at the represented

hourly rates, totaling $ 538,890.5Q subject to a cap of.7.5o/o of the net proceeds. It is also

awarded its nontaxable costs in the requested amount of $ 24,010.39. This award of fees

and costs is payable to the Billings firm once the Co-op has liquidated its assets, paid its

debts, and contributed the funds to the non-profit organizatioo thus establishing the

net assets and the percentage of the lodestar award to these assets to guarantee it is less

4.

than7.5o/o.
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So found, ordered, and adjudged this l-%*of ]une,2021

1., L'

Julie th Goodman

Judge Fayette Circuit Court
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W. Henry Graddy, IV
Dorothy T. Rush
W.H. Gnenpy & Assocnrns
137 N. Main Street
Versailles, Kentucky 40383
Counsel for Objectors Roger Quarles et al.

J.B. Amburgey
David Barnes

]acob Barnes

Robert E. Barton
Ben Clifford
Lincoln Clifford
Wayne Cropper

Josh Curtis
Clay Darnell
George M. Darnell
Jennifer Darnell

Kevin G. Henry
Charles D. Cole
Sruncu-r, Tunruu& BeRrnn & MaroNsy
PLLC

333 West Vine Street, Suite 1,500

Lexington, Kentucky 40507

Counsel for Defendnnt Burley Tobacco
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]ohn N. Billings
Christopher L. Thacker
Richard J. Dieffenbach
Bu.urucs Law Frnv, PLLC
145 Constitution Street
Lexingtory Kentucky 40507

Counsel for Defendant Greg Craddock

David Tachau
TecHRu Mnsr PLC
PNC Tower Ste. 3600

101 S. Fifth Street
Louisville, KY 40202-3120

Counsel for Billings Law Firm, PLLC

Billy G. Hall
Dudley Wayne Hatcher
Steve Lang
Berkley Mark
Ben Quarles
Bruce Quarles
Steven Quarles
Travis Quarles
Jerry Rankin
Richard Sparks

Jarrod Stephens
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Brent Dunaway
Michael Furnish

- ,.Wi{liam David Furnish
Leonard Edwin Gilkison

Addison Thomson
William A. Thomson
Danny Townsend

Judy Townsend

objectors (at the mailing addresses given in their respective objections)
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Clerk, Fayette Circuit Court
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